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INTRODUCTION  FOR  GUIDELINES 

These  revised  guidelines  are  intended  to  clarify  for  the 
parties  using  the  appeals  process,  and  the  general  public, 
the  legal  and  procedural  issues  that  are  the  concern  and 
responsibility  of  the  Bureau  of  Special  Education  Appeals. 
We  advise  parents,  their  attorneys  and  advocates,  and  local 
public  school  districts,  and  their  representatives  to 
familiarize  themselves  fully  with  these  guidelines  in  order 
that  the  appeals  process  proceed  in  an  informed,  orderly, 
and  efficient  manner.   If  you  need  additional  clarification 
on  any  aspect  of  the  appeals  process,  please  call  Carol 
Kervick,  Director  of  the  Bureau  of  Special  Education  Appeals, 
at  770-7498. 


Roger  W.  Brown 
Associate  Commissioner 
for  Special  Education 
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1.     THE  HEARING 


BUREAU  OF  SPECIAL  EDUCATION  APPEALS 
HEARING  OFFICER  GUIDELINES 


I.  INTRODUCTION 

This  manual  published  in  the  Summer  of  1983  is  intended  to 
describe  the  procedures  currently  in  use  by  the  Bureau  of  Special 
Education  Appeals  and  to  furnish  guidelines  to  hearing  officers 
and  participants  before  the  Bureau.   It  will  be  reviewed 
periodically  to  allow  for  modifications  of  existing  provisions 
and  any  additions  or  deletions  deemed  necessary. 

II.  STATUTORY  AUTHORITY  FOR  BUREAU  OF  SPECIAL  EDUCATION  APPEALS 
In  1972,  the  passage  of  Chapter  766  by  the  Massachusetts 

legislature,  effective  as  of  September  1,  1974,  created  a 
statutory  right  to  an  adequate  publicly  supported  education  for 
all  resident  children  with  special  needs.   The  Bureau  of  Special 
Education  Appeals  was  created  to  implement  due  process  rights 
of  parents,  children  and  public  schools  when  disputes  arise 
concerning  a  child's  educational  program.   The  Bureau  has 
jurisdiction  over  disputes  between  children,  parents  and  local 
educational  agencies  involving  any  matter  concerning  the 
provision  of  a  free  appropriate  public  education  to  a  child 
with  special  needs . 
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The  Bureau  has  the  authority  to  resolve  disputes  in  accordance 
with  M.G.L.  c.  15;  c.  71B  and  the  regulations  promulgated  thereunder 
(603  CMR  28.00),  20  U.S.C.  1401  et  seq.  (P.L.  94-142)  and  the 
regulations  promulgated  thereunder,  and  Section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C.  794)  and  the  regulations 
attendant  thereto. 

The  Bureau's  hearing  procedure  is  regulated  by  the  Massachusetts 
Administrative  Procedure  Act.M.G.L.  c.  30A.   This  statute  requires 
the  Bureau  to  conduct  fair  and  impartial  hearings  and  to  render 
written  decisions  based  upon  findings  of  fact  and  supported  by 
substantial  evidence. 

The  Regulations  promulgated  pursuant  to  this  statute,  codified 
as  801  C.H.R.  1.00  et  seq.,  provide  both  a  set  of  formal  and 
informal  rules  to  govern  the  conduct  of  the  proceeding. 
Generally  the  informal  rules  will  be  utilized  unless  in  the 
judgment  of  the  hearing  officer  application  of  some  or  all  of 
the  formal  rules  would  be  more  appropriate  to  the  given  hearing. 

These  guidelines  should  be  read  as  consistent  with  the 
requirements  of  the  above-cited  statutes,  regulations  and 
relevant  case  law.   Where  the  following  guidelines  are  viewed 
to  be  inconsistent  with  the  above  provisions  of  law,  those 
provisions  of  law  shall  prevail. 

All  hearing  officers  of  the  Bureau  shall  follow  these 
guidelines  in  the  performance  of  their  responsibilities  consistent 
with  the  discretion  necessary  to  adjudicate  disputes. 

The  guidelines  are  not  intended  to  either  expand  upon  or 
restrict  rights  afforded  the  parties  by  statute,  and  should  not 
be  construed  as  conferring  additional  rights. 
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III.  INITIAL  STEPS  OF  APPEAL  PROCESS 
Generally 

When  a  rejected  education  plan  is  received,  a  master  file 
is  opened,  a  case  number  is  assigned,  and  the  Bureau's 
representative  (located  in  the  appropriate  Regional  Educational 
Center  of  the  Department  of  Education)  is  notified.   The 
Bureau  encourages  but  does  not  require  the  parties  to  avail 
themselves  of  the  voluntary  mediation/technical  assistance 
services  of  the  Regional  Representatives  (Mediators) . 
As  mediation  is  a  voluntary  process,  the  Bureau  of  Special 
Education  Appeals  considers  all  discussions  occurring  during 
the  mediation  session  as  offers  in  compromise,  pursuant  to 
Massachusetts  case  law.   Thus,  unless  all  parties  stipulate 
otherwise,  mediation  discussions  will  be  treated  as  privileged. 
Nevertheless,  specific  proposals  to  modify  the  child's  IEP 
may  be  entered  into  evidence  soley  for  the  purpose  of  showing 
that  the  other  party  had  notice  of  the  proposal  at  the  time 
of  mediation. 

The  mediation  file  will  be  kept  separate  from  the  hearing 
file. 

In  the  event  that  informal  efforts  do  not  resolve  the 
matter  in  dispute  either  party  may  request  a  hearing  before 
the  Bureau. 

Upon  receipt  of  the  written  request  for  a  hearing  the 
Bureau  shall  schedule  a  hearing  date  within  the  time  guidelines 
of  P.L.  94-142  and  c.  766.   The  Bureau  shall  notify  the  parties 
of  the  date,  time  and  location  of  the  hearing. 


/ 
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POSTPONEMENT  OF  INITIAL  HEARING  DATE 

The  Bureau  strongly  recommends  that  parties  request  a  hearing 
only  when  they  are  ready  to  proceed  to  hearing. 

Because  of  Federal  and  State  time  requirements  governing  the 
scheduling  of  due  process  hearings,  the  Bureau  will  not  gant  a 
postponement  unless  satisfied  that  such  postponement  is  clearly 
unavoidable.   Requests  for  postponements  must  be  received  7 
business  days  in  advance  of  the  hearing,  with  notice  to  the 
other  party. 

Should  a  party  fail  to  appear  at  a  scheduled  hearing,  the 
hearing  officer  may  take  evidence  and  issue  such  orders  as  he/ 
she  deems  necessary,  including  but  not  limited  to  (a)  ordering 
an  educational  placement  for  the  child;  or  (b)  defaulting  the 
absent  party. 

EXPEDITED  OR  EMERGENCY  HEARINGS 

Where  there  is  good  cause,  the  Bureau  will  make  reasonable 
efforts  to  expedite  the  appeal  process.   For  purpose  of 
illustration,  such  good  cause  may  be  found  where:  the  health 
and  safety  of  the  child  or  other  children  would  be  endangered 
by  a  delay;  the  child  is  not  receiving  any  special  education 
services;  or  the  current  services  are  sufficiently  inadequate 
that  harm  to  the  child  or  other  children  is  likely. 
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SUMMER  SCHEDULE  FOR  HEARING  AND  MEDIATION 

In  order  to  comply  with  existing  State  and  Federal  Regulations, 
the  Bureau  will  schedule  a  hearing  no  later  than  twenty  days 
after  receipt  of  the  request  for  hearing.   Accordingly,  the 
Bureau  will  hold  parent/school  conferences  and  hearings  through- 
out the  entire  calendar  year  to  insure  compliance  with  the 
statute.   If  witnesses  cannot  be  present  for  hearings,  the 
Bureau  and  the  parties  should  explore  other  means  of  making 
their  testimony  available  to  the  hearing  officer.   If  other 
efforts  fail,  a  subpoena  may  be  issued. 

LOCATION  AND  TIME 

Hearings  are  usually  held  within  the  region  of  the  Department 
of  Education  where  the  child  resides.   They  are  scheduled  at  one 
of  the  Department's  regional  educational  centers  or  at  another 
location  agreed  to  by  the  parties  and  the  hearing  officer. 

HEARINGS  CLOSED  TO  THE  PUBLIC 

The  hearings  shall  be  closed  to  the  public  unless  the  parents 
request  otherwise.   In  addition  to  the  parties  and  their 
representatives,  those  present  may  include: 

-  Witnesses  testifying  at  the  hearing.   Witnesses  may  be 
present  for  the  entire  hearing,  except  in  the  discretion 
of  the  hearing  officer  x^hen  such  presence  violates  the 
privacy  of  the  child  or  significantly  impairs  the  ability 
of  the  hearing  officer  to  develop  a  complete  record. 

-  An  interpreter  if  the  primary  language  of  the  home  is  other 
than  English. 

-  Persons  permitted  to  observe  at  the  discretion  of  parents. 
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REPRESENTATION  OF  PARTIES 

The  parents  (or  the  child,  if  the  child  is  18  years  of  age 
or  older) ,  have  the  right  to  be  represented  at  the  hearing  by 
a  person(s)  of  their  choosing,  such  as  an  expert  in  the  area 
of  the  child's  special  needs,  or  by  an  advocate,  or  attorney, 
or  by  both.   Although  such  representative  need  not  be  an 
attorney  or  an  expert,  the  representative  should  be  thoroughly 
familiar  with  the  appeals  procedures,  the  law,  and  the  facts 
of  the  case. 

The  public  school  system  has  a  right  to  be  represented  by 
a  person,  or  persons,  of  its  choice.   Such  persons  may  be 
attorneys,  experts  in  special  fields,  or  employees  of  the 
school  department. 

A  list  of  low  cost  legal  services  and  advocates  is  available 
in  each  regional  office. 

LANGUAGE  OTHER  THAN  ENGLISH 

If  a  parent  is  unable  to  communicate  with  facility  in  the 
English  language,  the  school  committee  shall,  when  it  files  a 
copy  of  the  rejected  educational  plan,  notify  the  Bureau  of  the 
parent's  primary  language.   All  notices  and  communications 
thereafter  sent  by  the  Bureau  to  the  parents  shall  be  in  that 
language  unless  the  parents  have  designated  an  English-speaking 
person  as  their  representative  in  the  appeal.   The  School  Committee 
and  the  parents  should  notify  the  Bureau  when  requesting  a 
hearing  if  a  translator  is  needed. 
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DISCOVERY 

The  parties  are  required  to  exchange  all  documents  they 
intend  to  introduce  at  least  five  days  prior  to  the  hearing 
(601  CM. R.  28.00,  Section  402.5;  C.F.R.  121a. 508).   Additional 
information  may  be  obtained  through  the  use  of  discovery 
procedures  (e.g.  interrogatories,  depositions)  as  provided 
in  801  C.M.R.  1.01(8),  1.02(8),  and  subject  to  the  discretion 
of  the  hearing  officer 

The  hearing  officer  may,  on  motion  of  either  party,  issue 
an  order  to  protect  any  person  from  annoyance,  embarrassment, 
or  undue  burden  or  expense  in  connection  with  the  provision  of 
information  prior  to  hearing  (801  C.M.R.  1.01(5) (d)).   Such  an 
order  may  contain  limitations  on  the  scope,  method,  time  or 
place  of  interrogation,  or  on  the  identity  or  use  of  documents 
to  be  provided. 

Parents  shall,  pursuant  to  the  Massachusetts  Student  Record 
Regulations  (603  C.M.R.  23. 00), have  full  access  to  the  file 
maintained  by  the  school  department  on  the  child.   If  the  school 
department  denies  such  access  to  the  parents,  the  parents  may 
request  the  hearing  officer  to  issue  an  order  to  the  school 
department  to  grant  such  access  at  a  reasonable  time  prior  to 
the  scheduled  hearing. 

SUBPOENAS 

The  Bureau  has  the  power  to  issue  (on  its  own  motion  or  at 
the  request  of  a  party)  subpoenas  to  require  a  person  to  produce 
documents  and/or  to  appear  and  testify  at  the  hearing. 
(See  G.L.  30A;  C.M.R.  801  1. 01(10) (j ) ;  1 . 02 (10) (j ) ) . 
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A  request  for  a  subpoena  shall  be  made  in  writing  and  shall 
specify  the  name  and  address  of  the  person  to  be  subpoenaed, 
the  nature  of  the  testimony  sought,  and  a  description  of  the 
documents  to  be  produced. 

A  person  receiving  a  subpoena  may  request  the  hearing 
officer  to  vacate  or  modify  the  subpoena.   The  hearing  officer 
may  so  do  if  he/she  finds  that  the  testimony  or  documents 
required  are  not  relevant  to  any  matter  in  question,  or  that 
the  time  specified  for  compliance,  or  breadth  of  material 
sought  imposes  an  undue  burden  on  the  person  subpoenaed. 

If  any  person  fails  to  comply  with  a  properly  issued 
subpoena,  the  Bureau  may,  on  its  own  motion  or  at  the  request 
of  the  party  requesting  the  subpoena,  seek  enforcement  of  the 
subpoena  through  the  Legal  Office  of  the  Department  of  Education. 

INTERVENTION 

The  hearing  officer  may  allow  any  person  showing  that  he/ 
she  may  be  substantially  and  specifically  affected  by  the 
proceeding  to  intervene  as  a  party  in  the  entire  proceeding 
or  any  part  of  it,  and  allow  any  other  interested  person  to 
participate  by  presentation  of  argument  orally  or  in  writing, 
or  for  any  other  limited  purpose  as  the  hearing  officer  may 
order.  (See  801  C.M.R.  1.01(9)). 

MOTIONS 

A  party  may  request,  (move)  either  prior  to  or  during  the 
course  of  the  hearing,  that  the  Hearing  Officer  issue  any  order 
or  action  not  inconsistent  with  relevant  law  or  regulations. 
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A  motion  may  be  ruled  based  upon  (1)  written  material; 
(2)  oral  presentation  or  (3)  oral  argument  with  written  documentation 
If  a  hearing  on  the  motion  is  requested  it  may  be  granted  at  the 
discretion  of  the  hearing  officer  and  will  be  scheduled  as 
expeditiously  as  possible.  (See  801  C.M.R.  1.01(7) (a)). 

The  hearing  officer  deciding  the  motion  may  or  may  not 
be  the  person  that  hears  the  case  on  the  merits. 

PRE-HEARING  CONFERENCES 

At  the  request  of  a  party  or  on  his/her  own  motion,  a 
hearing  officer  may  convene  a  pre-hearing  conference  to  narrow 
factual  and/or  legal  issues,  resolve  evidentiary  or  other 
procedural  matters,  facilitate  and/or  limit  discovery,  and 
for  any  other  purpose  consistent  with  the  authority  and 
responsibility  of  the  hearing  officer. 

OPENING  STATEMENT  AT  THE  HEARING 

The  hearing  officer  will  make  an  opening  statement  which 
includes,  but  is  not  limited  to,  the  following  information: 

1.  Each  party  has  the  right  to  be  represented  by  an  attorney 
or  person(s)  or  his  choice. 

2.  Each  party  has  the  right  to  call  and  examine  witnesses, 
to  introduce  exhibits,  to  cross-examine  witnesses  who 
testify,  and  to  submit  rebuttal  evidence. 

3.  The  rules  of  evidence  observed  by  the  courts  will  not 
be  observed,  but  evidence  which  is  repetitious  or 
irrelevant  may  be  excluded  at  the  discretion  of  the 
hearing  officer. 
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4.  Only  evidence  introduced  at  the  hearing  and  made  a  part 
of  the  record  shall  be  considered  by  the  hearing  officer 
in  making  a  decision. 

5.  The  hearing  is  closed  to  the  public  and  all  testimony 
shall  remain  confidential,  unless  otherwise  requested 
by  the  parent. 

6.  The  hearing  will  be  tape-recorded  by  the  hearing  officer 
and  that  recording  will  be  the  official  record  of  the 
hearing. 

7.  The  hearing  officer  will  render  a  decision  within  twenty- 
five  days  of  the  conclusion  of  the  hearing. 

8.  The  party  requesting  the  hearing  will  usually  proceed 
first  in  presentation  of  its  case. 

9.  The  hearing  is  conducted  pursuant  to  G.L.  c.  30A,  c.  71B, 
P.L.  94-142  and  the  Regulations  promulgated  pursuant  to 
these  statutes. 

10.  Each  witness  will  testify  under  oath  or  affirmation. 

11.  The  tape  recording  made  by  the  hearing  officer  and  the 
exhibits  admitted  will  serve  as  the  official  record  of 

the  hearing.   No  other  recording  devices  shall  be  permitted 
at  the  hearing  except  pursuant  to  an  agreement  between  the 
parties  and  with  the  prior  approval  of  the  hearing  officer. 

12.  When  it  is  impossible  to  hear  all  testimony  on  the  originally 
scheduled  date,  the  hearing  officer  shall  continue  a  hearing 
to  the  next  available  date. 
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ORDER  OF  PRESENTATION 

The  moving  party  will  generally  begin  the  presentation  of 
its  case  by  making  an  opening  statement,  after  which  his/her 
witnesses  will  be  called.   A  witness  will  first  be  heard  on 
direct  testimony.   Subsequent  thereto  the  opposing  party  is 
entitled  to  cross-examine  such  witness.   Upon  completion  of 
the  case  of  the  moving  party  the  opposing  party  shall  make  an 
opening  statement  followed  by  presentation  of  its  witnesses  in 
like  manner. 

Both  parties  shall  have  the  opportunity  to  rebut  or  explain 
the  testimony  and  evidence  of  the  opposing  party  and  witnesses. 

It  is  within  the  discretion  of  the  hearing  officer  to  vary 
the  order  of  presentation  in  order  to  expedite  the  hearing, 
focus  on  specific  issues  of  facts,  or  for  any  reasonable  purpose 

DECORUM  AT  HEARINGS 

During  the  course  of  a  hearing  the  hearing  officer  has  the 
authority  and  obligation  to  insure  that  appropriate  standards 
of  conduct  are  observed  and  that  the  hearing  is  conducted  in  a 
fair  and  orderly  manner.   In  order  to  insure  that  the  purpose 
of  the  state  and  federal  education  statutes  is  furthered,  the 
hearing  officer  may  censure,  reprimand  or  otherwise  act  to 
insure  that  lawyers  and  advocates  conduct  themselves  in  an 
appropriate  manner.   In  so  doing  the  hearing  officer  will  be 
guided  by  Rule  3:22,  Canon  of  Ethics  and  Disciplinary  Rules 
Regulating  the  Practice  of  Law,  where  applicable. 
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EVIDENTIARY  CONSIDERATIONS^.  G .  L .  c.  30A  §  11  (1-5) 

In  the  admission  of  evidence  the  hearing  officer  shall  be 

guided  by  the  provisions  of  c.  30A  that  follow: 

Section  11.   In  addition  to  other  requirements  imposed  by 
law  and  subject  to  the  provisions  of  Section  10,  agencies  shall 
conduct  adjudicatory  proceedings  in  compliance  with  the  following 
requirements ; 

(2)  Unless  otherwise  provided  by  any  law,  agencies  need 
not  observe  the  rules  of  evidence  observed  by  courts,  but  shall 
observe  the  rules  of  privilege  recognized  by  law.   Evidence  may 
be  admitted  and  given  probative  effect  only  if  it  is  the  kind 
of  evidence  on  which  reasonable  persons  are  accustomed  to  rely 
in  the  conduct  of  serious  affairs.   Agencies  may  exclude  unduly 
repetitious  evidence,  whether  offered  on  direct  examination  or 
cross-examination  of  witnesses. 

(3)  Every  party  shall  have  the  right  to  call  and  examine 
witnesses,  to  introduce  exhibits,  to  cross-examine  witnesses 
who  testify,  and  to  submit  rebuttal  evidence. 

(4)  All  evidence,  including  any  records,  investigation 
reports,  and  documents  in  the  possession  of  the  agency  of  which 

it  desires  to  avail  itself  as  evidence  in  making  a  decision,  shall 
be  offered  and  made  a  part  of  the  record  in  the  proceeding,  and 
no  other  factual  information  or  evidence  shall  be  considered, 
except  as  provided  in  paragraph  (5)  of  this  section.   Documentary 
evidence  may  be  received  in  evidence  in  the  form  of  copies  of 
excerpts,  or  by  incorporation  by  reference. 

(5)  Agencies  may  take  notice  of  any  fact  which  may  be 
judicially  noticed  by  the  courts,  and  in  addition,  may  take 
notice  of  general,  technical  or  scientific  facts  within  their 
specialized  knowledge.   Parties  shall  be  notified  of  the  material 
so  noticed,  and  they  shall  be  afforded  an  opportunity  to  contest 
the  facts  so  noticed.   Agencies  may  utilize  their  experience, 
technical  competence,  and  specialized  knowledge  in  the  evaluation 
of  the  evidence  presented  to  them. 

ADMISSIBILITY 

Although  the  formal  rules  of  evidence  are  not  strictly 

observed  at  a  hearing,  they  shall  serve  as  guidelines  for  the 

hearing  officer.   The  hearing  officer  may  exclude  repetitious 

or  irrelevant  evidence.   The  hearing  officer  may  directly 

question  any  witness  at  any  time  he/she  deems  necessary. 
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WEIGHT  AND  CREDIBILITY 

While  the  hearing  officer  is  free  to  admit  all  evidence 
bearing  on  the  issue  at  hand,  he/she  must  only  assign  probative 
value  to  "that  kind  of  evidence  on  which  reasonable  persons 
are  accustomed  to  rely  in  the  conduct  of  serious  affairs". 
(M.G.L.  c.  30A  g  11  (2)) . 

The  hearing  officer  must  carefully  weigh  many  elements  in 
determining  the  weight  and  credibility  to  be  afforded  evidence. 
Among  these  elements  are: 

1.  The  witness'  degree  of  first-hand  knowledge  of  the  child 

2.  The  expertise  of  the  witness. 

3.  The  witness'  ability  to  show  the  connection  between  the 
diagnostic  data  and  prescriptive  recommendations. 

4.  Consistency  between  the  witness'  testimony  and  written 
documents . 

5.  The  ability  of  the  witness  to  be  candid,  and  answer 
specific  questions  with  specific  answers. 

6.  The  reliability  of  the  tests  used  to  assess  the  child: 

a.  Are  the  tests  properly  standardized? 

b.  Were  the  test  administered  for  the  purpose 
for  which  they  were  designed? 

7.  The  interest  of  the  witness  in  the  outcome  of  the  case. 
8f  The  demeanor  of  the  witness, 

9.  Knowledge  of  the  plan(s)  proposed  by  the  school  and/or 
parents , 
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ELICITING  EVIDENCE 

In  deciding  upon  the  "least  restrictive  appropriate  placement" 
for  the  child,  the  hearing  officer  must  determine  that  the 
program  is  "reasonably  calculated"  to  benefit  the  child  assigned 
thereto.   If  the  parties  and  their  representative  do  not  elicit 
sufficient  evidence  to  enable  a  hearing  officer  to  make  such  a 
decision,  he/she  must  actively  pursue  the  necessary  information. 
Similarly,  if  the  parties  are  not  well  versed  in  hearing 
techniques,  the  hearing  officer  may  guide  them  in  their 
presentation. 

The  hearing  officer  shall  take  an  active  role  in  clarifying 
statements  and  pursuing  relevant  matters  not  previously 
discussed  or  insufficiently  developed.   If,  at  the  close  of 
the  hearing,  there  is  insufficient  evidence  to  render  a  decision, 
the  hearing  officer  may  order  further  evaluation  of  the  child 
subject  to  parental  consent. 

ADEQUACY  AND  APPROPRIATENESS /FREE  APPROPRIATE  PUBLIC  EDUCATION 

To  meet  the  standard  of  adequacy  and  appropriateness,  the 
educational  plan  need  not  be  the  ultimate  or  best  conceivable 
plan.   It  must,  however,  be  more  than  minimally  sufficient. 
To  test  the  adequacy  and  appropriateness  of  an  educational  plan, 
the  hearing  officer  will  be  guided  by  statutory  language  and 
the  rules  and  regulations  of  c.  766  and  20  U.S.C.  1401  e_t  seq .  , 
as  well  as  appropriate  case  law.   The  hearing  officer  will,  in 
all  cases,  consider  the  following  elements: 
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1.  Whether  the  child's  special  needs  were  correctly- 
identified  by  the  Evaluation  Team,  and  were  based  on 
sufficient  evaluative  information. 

2.  Whether  the  educational  plan  specifically  addresses 
the  needs  found  by  the  Evaluation  Team  and  proposes 
services  responsive  to  those  needs. 

3.  Whether  the  plan  was  developed  in  accordance  with  the 
procedures  set  out  in  c.  766  and  20  U.S.C.  1401  et  seg . 

4.  Whether  the  plan  is  reasonably  calculated  to  provide 
"personalized  instruction  with  sufficient  support 
services  to  permit  the  child  to  benefit  educationally 
from  that  instruction".  (Hendrick  Husdon  Board  of 
Education  v.  Rowley,  (102  S.  Ct.  3034  at  3049  (1982)). 

5.  Whether  the  public  school  is  capable  of  appropriately 
implementing  the  plan. 

6.  If  a  private  school  is  under  consideration,  whether  it  is 
ch.  76b  approved. 

7.  Whether  the  private  program  is  capable  of  appropriately 
implementing  the  plan. 

The  Hearing  Officer  will  apply  the  above  standards  to  the 
educational  plan(s)  at  issue  in  the  hearing  to  determine  that  a 
plan  constitutes  the  least  restrictive  appropriate  program  for 
the  child.   If  the  parent  or  public  school  proposes  a  placement 
outside  the  public  sector,  the  hearing  officer  will  inquire  as 
to  the  adequacy  and  appropriatness  of  that  placement. 

The  specific  facts  of  each  case  will  be  weighed  carefully 
in  determining  the  least  restrictive  appropriate  placement  for 
each  student.   No  one  element  is  determinative  of  the  issue. 
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CLQSING  THE  HEARING 

When  all  testimony  has  been  concluded  the  hearing  officer 
in  his/her  descretion  shall  allow  each  party  or  its  representative 
to  make  an  oral  or  written  closing  statement.   Pursuant  to 
P.L.  b>4-l42  and  c.  766,  a  decision  in  the  matter  shall  be  issued 
within  25  days  of  the  close  of  the  hearing.   The  hearing  is 
closed  upon  receipt  of  the  closing  argument  or  upon  the  date 
such  document  is  due,  whichever  comes  first. 

STANDARD  OF  HEARING  OFFICER  CONDUCT 

The  hearing  officer's  responsibility  for  adjudication  requires 
complete  independence  of  act  and  judgment.   Not  only  must  a 
hearing  officer  be  impartial,  but  he/she  must  also  give  the 
appearance  of  impartiality.   To  preserve  such  impartiality, 
hearing  officers  shall  discharge  their  duties  in  a  manner 
consistent  with  applicable  legislation  governing  the  activities 
of  state  employees,  public  officials  and  consultants  to  the 
Commonwealth  and  the  following  standards  of  protessional 
conduct : 

-  No  hearing  officer  of  the  Bureau  shall  have  any  interest, 
financial  or  otherwise,  or  engage  in  any  business 
transaction  or  professional  activity,  which  is  in 
conflict  (,or  might  reasonably  tend  to  conflict)  with 

the  proper  discharge  of  his/her  duties. 

-  No  hearing  officer  shall  accept  other  employment  which 
will  impair  independence  of  judgment  in  the  exercise 
of  official  duties. 

-  No  hearing  officer  shall  disclose  confidential  information 
acquired  in  the  course  of  official  duties. 
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A  hearing  officer  shall  not  hear  any  case  in  which  he/she 
has  had  any  direct  prior  involvement  in  any  capacity  other  than 
as  a  hearing  officer  for  the  3ureau. 

In  order  to  minimize  exparte  communication  between  a  party 
and  the  hearing  officer  communication  should  be  in  writing 
with  a  copy  mailed  to  the  other  party. 

The  hearing  officer  shall,  on  motion  of  any  party  or  on 
his/her  own  motion,  withdraw  from  a  case  if  the  hearing  officer 
determines  that  his/her  impartiality  has  been  compromised. 
A  motion  to  disqualify  a  hearing  officer  may  be  made  at  any 
stage  of  the  proceeding. 

IV.   THE  DECISION 
ASSESSING  THE  EVIDENCE 

The  hearing  officer  shall  consider  only  those  matters  which 
are  part  of  the  record.   In  reaching  a  decision,  he/she  must 
review  the  entire  case  record,  carefully  weighing  the  evidence 
and  assessing  its  weight,  credibility  and  probative  value. 
His/her  analysis  must  be  clear  and  concise.   The  hearing 
officer  must  reach  a  conclusion  by  applying  state  and  federal 
law  to  the  facts  of  the  case.   The  hearing  officer  can  find 
in  favor  of  any  one  of  the  four  options  below,  provided  such 
finding  is  based  upon  a  preponderance  of  the  evidence  presented: 

1.  The  placement  proposed  by  the  public  school 

2.  The  placement  proposed  by  the  parent 

3.  Either  of  the  above  proposed  placements  with  modification 

4.  An  alternative  placement  recommended  by  the  hearing  officer 
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When  no  conclusion  is  possible  due  to  insufficient  evidence, 
the  hearing  officer  may  issue  an  order  requiring  submission  of 
such  further  evidence,  or  can  order  such  additional  evaluations 
as  he/she  deems  necessary,  subject  to  parental  consent. 

WRITING  THE  DECISION 

The  decision  must  conform  to  the  provisions  of  §  11(8)  of 
c.  3UA,  shall  be  in  writing,  shall  be  accompanied  by  a  statement 
of  reasons  and  shall  include: 

1.  An  introductory  paragraph  setting  out  the  statutory 
authority  under  which  the  hearing  was  held.   A  statement 
of  the  time,  date  and  place  of  the  hearing,  dates  of 
continuance,  and  a  list  of  those  persons  present  at 

the  hearing. 

2.  A  statement  of  the  issue  involved 

3.  A  summary  of  the  evidence.   Evidence  central  to  the 
controversy  should  be  discussed,  except  that  mention 
need  not  be  made  of  inconsequential  or  insubstantial 
evidence . 

4.  Findings  of  fact  and  conclusion  that  resolve  the  matters 
raised  at  the  hearing.   The  hearing  officer  shall 
specifically  state  what  evidence  he/she  relied  on, 

and  the  legal  effect  of  such  factual  determinations. 

APPEAL  OF  DECISION 

Parents  are  afforded  15  days  after  the  date  of  the  decision 
and  accompanying  option  form  to  exercise  one  of  three  alternatives 

(a)  Accept  the  decision  of  the  hearing  officer. 

(b)  Reject  the  decision  of  the  hearing  officer,  and  ask 

to  have  the  child  placed  in  a  regular  education  program. 
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(c)  Reject  the  decision  of  the  hearing  officer  and  appeal 
same. 
Both  parties  have  rights  to  appeal  under  P.L.  94-142  (20  U.S.C. 
1401) ,  and  Chapter  71B  and  30A  of  the  Massachusetts  General 
Laws.   Parents  may  choose  to  appeal  the  decision  of  the  Bureau 
to  the  State  Advisory  Commission  (SAC)  but  this  appeal  is 
optional.   The  public  school  and  the  parent,  (when  the  parent 
waives  the  right  to  appeal  to  the  State  Advisory  Commission 
or  following  the  decision  of  the  SAC)  may  file  a  petition  for 
review  in  the  Superior  Court  of  competent  jursidiction  (State) 
or  in  the  district  court  of  the  United  States  (Federal) . 
Such  appeals  must  be  filed  within  thirty  (30)  days  after 
receipt  of  the  final  decision  of  the  Agency. 

The  Bureau  will  provide  an  electronic  verbatim  record  of 
the  hearing  upon  request  by   a  party. 

If  either  party  requests  of  the  Bureau  a  certified,  written 
transcription  of  the  entire  sound  recordings  or  any  portion 
thereof,  that  party  must  arrange  for  the  transcription  of  the 
sound  recordings  at  his  own  expense.   Transcripts  prepared  by 
the  party  must  be  submitted  to  the  Bureau  of  Special  Education 
Appeals  for  certification  within  35  days  of  service  of  a  copy 
of  a  petition  for  review  upon  the  agency. 

Any  party  unduly  burdened  by  the  cost  of  preparation  of  a 
written  transcript  of  the  sound  recordings  may  petition  the 
Bureau  of  Special  Education  Appeals  for  relief. 
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TENTATIVE  DECISION 

If  the  hearing  officer  who  heard  the  case  is  not  available 
to  write  the  decision,  the  Director,  pursuant  to  M.G.L.  c.  30A 
ss.  11(7),  will  assign  the  case  to  another  hearing  officer. 
Said  hearing  officer  shall  prepare,  after  a  review  of  the  entire 
record,  a  tentative  decision.   Each  party  affected  by  the 
tentative  decision  may  file  objections  and  present  written 
argument  to  the  assigned  hearing  officer.   The  hearing  officer 
will  consider  the  objections  and  arguments  and  will  render 
a  final  decision  within  a  reasonable  time. 

POST  HEARING  MOTIONS 

After  a  decision  on  the  merits,  a  party  may  move  to  re-open 
and/or  reconsider  that  decision.   The  grounds  for.  such  a  motion 
are  set  out  in  each  decision.   Grounds  include  but  are  not 
limited  to  serious  error  of  law,  significantly  changed  circumstances, 
or  the  discovery  of  material  evidence  existing  at  the  time  of 
the  hearing,  if  the  introduction  and  proof  thereof  would  alter 
the  conclusion  of  the  decision.   Post  hearing  motions  should  be 
addressed  to  the  hearing  officer  who  decided  the  case  on  the 
merits.   He/she  will  act  on  the  motion.   Application  should  be 
made  within  15  days  after  the  date  of  the  decision.   Those 
requests  received  by  the  Bureau  within  the  15  days  will  stay 
the  time  for  appeal.   Said  stay  shall  exist  only  until  the 
Bureau  has  acted  on  the  motion. 
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THE  COMPLIANCE  HEARING 

If  a  party  contends  that  the  decision  is  not  being  complied 
with,  he/she  shall  set  out  the  specific  areas  of  alleged  non- 
compliance in  writing  and  shall  request  that  the  Bureau  seek 
compliance.   The  hearing  officer  shall  ascertain  the  facts 
regarding  compliance,  and  if  necessary,  shall  convene  a 
compliance  hearing.   The  scope  of  inquiry  at  the  compliance 
hearing  shall  be  limited  to: 

1.  Facts  bearing  on  the  issue  of  compliance. 

2.  Facts  of  such  a  nature  as  to  excuse  performance. 

If  the  hearing  officer  finds  non-compliance  without  any  substantial 
mitigating  factors,  he/she  shall  order  compliance,  and  if  necessary 
refer  the  matter  to  the  Legal  Office  of  the  Department  of 
Education  for  enforcement. 

The  Legal  Office  of  the  Department  of  Education  will  take 
all  measures  necessary  to  enforce  the  decisions  of  the  Bureau, 
including  referral  to  the  Attorney  General  for  appropriate 
action. 

DECISION  WITHOUT  A  HEARING 

A  parent  or  public  school  may  request  a  decision  without 
a  hearing.  Under  this  procedure  the  parties  and  the  hearing 
officer  must  agree  to  a  decision  based  solely  on  written  material. 

If  all  parties  agree,  the  hearing  officer  will  review  all 
the  documents  and  write  a  decision  that  has  the  same  force  and 
effect  as  any  Bureau  decision. 
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Although  the  parents  and  the  public  schools  mutually  agree 
to  a  decision  without  a  hearing,  either  party  may  withdraw  its 
consent  at  any  time  prior  to  the  decision.   Said  party  can 
request  a  hearing. 

PUBLICATION  OF  DECISIONS 

The  Bureau  of  Special  Education  Appeals  publishes  its  decisions 
periodically.   They  are  available  in  the  Central  and  Regional 
Offices  of  the  Department  of  Education  and  in  most  law  libraries. 

APPENDIX  I 

EFFECT  OF  DECISION 

Placement  Pending  Appeal  - 

The  law  is  currently  in  flux  regarding  the  status  of  the  child 
while  an  appeal  of  a  Bureau  of  Special  Education  Appeals  decision 
is  pending  in  court.   State  law  dictates  that  the  decision  of 
the  agency  (Department  of  Education)  is  final  and  such  decision 
then  becomes  the  placement  pending  appeal  for  purposes  of  603 
C.M.R.  28.00,  Section  327.   This  Regulation  requires  a  child 
to  remain  in  his/her  current  placement  until  "a  placement  for 
the  child  is  agreed  upon,  ordered,  or  otherwise  required..." 

Federal  law  (20  U.S.C.  1415(e) (j))  requires  that  "the  child 
shall  remain  within  their  current  educational  placement  during 
the  pendency  of  any  administrative  or  judicial  proceeding 
conducted  pursuant  to  this  section  unless  the  state  or  local 
education  agency  and  the  parents  or  guardian  otherwise  agree". 
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Some  federal  courts  have  interpreted  this  section  to  mean  that 
the  placement  pending  appeal  is  the  last  placement  agreed  upon 
by  LEA  and  parent,  while  others  read  it  as  the  last  placement 
agreed  upon  by  the  state  agency  (herein  the  Department  of  Education) 
and  parent . 

RETROACTIVE  REIMBURSEMENT 

Pursuant  to  state  law  a  parent  may,  in  certain  circumstances, 
be  entitled  to  receive  reimbursement  for  costs  incurred  as  the 
result  of  a  private  educational  placement  unilaterally  made 
subsequent  to  the  rejection  of  the  child's  IEP .  (See  Amherst- 
Pelham  Regional  School  District  v.  Department  of  Education,  376 
Mass.  480,  381  N.E.  2d  922  (1978)).   Currently  federal  law 
does  not  specifically  recognize  such  a  right. 

APPENDIX  II 

STATE  AND  FEDERAL  REGULATIONS  REGARDING  HEARING  PROCESS 

+400.0  Appeal  to  the  Bureau  of  Special  Education  Appeals :  Parent/ 

School  Conference;  Notice  to  the  Bureau  of  Special  Education 
Appeals .     "" '  "  "  

In  order  to  encourage  informal  resolution  of  differences 
of  opinion  about  an  IEP,  and  to  assist  parents  and  schools 
in  preparing  for  hearing,  there  shall  be  a  thirty  day 
period  for  discussion  beginning  on  the  date  the  notice 
is  received  by  the  Bureau  of  Special  Education  Appeals 
(hereinafter  "Bureau")  that  an  IEP  or  a  finding  of  no 
special  need  has  been  rejected  by  the  parent,  or  that 
a  request  for  a  hearing  has  been  filed  by  a  parent  in 
accordance  with  §  401.1  or  by  a  school  committee  in 
accordance  with  §  401.2.   During  the  thirty  day  period 
the  regional  representative  of  the  Bureau  shall  schedule 
a  parent/school  conference  and  shall  participate  in  said 
conference  by  providing  for  mediation,  clarification  of 
issues  and  assistance  in  following  the  guidelines  of 
the  Bureau.   The  conference  shall  not  be  used  to  delay 
the  hearing.   Both  parties  may  agree  to  postpone  the 
hearing  pending  further  attempts  at  resolution. 
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400.1   No  later  than  five  days  after  receipt  of  a 
notice  indicating  that  an  IEP  or  a  finding 
of  no  need  for  special  education  has  been 
rejected  by  the  parent,  the  school  committee 
shall  send  a  copy  of  such  notice  to  the  Bureau 
and  to  the  regional  representative  of  the  Bureau. 
No  later  than  five  days  after  receipt  of  such 
notice,  the  Bureau  shall  send  a  notice  to  the 
parties.   Such  notice  shall  contain: 

400.1  (a)  A  statement  indicating  the  rights  of 
parents  and  the  school  committee  in 
the  appeal  process. 

400.1  (b)  A  statement  "explaining  the  purpose 
of  the  parent/school  conference. 

401.0  Appeal  to  the  Bureau  of  Special  Education  Appeals:  Request 

for  hearing;  Rights  of  parents  and  schools;  Notice  to  parties 

If  no  resolution  of  differences  occurs  at  the  parent/school 
conference,  either  party  may  request  a  hearing  in  accordance 
with  the  procedures  set  out  below: 

+401.1  A  parent  may  request  a  hearing  at  any  time  after 
the  parent/ school  conference  with  the  regional 
representative  of  the  Bureau,  by  sending  a  written 
request  to  the  Bureau  of  Special  Education  Appeals 
at  its  central  office,  Division  of  Special  Education. 
A  parent  may  initiate  a  hearing  on  any  matter 
concerning  the  proposed  IEP  or  the  manner  of 
implementation  of  an  accepted  IEP.   A  parent, 
however,  need  not  request  a  hearing  to  resolve 
issues  of  non-compliance  over  an  accepted  IEP, 
but  may  report  such  issues  of  non-compliance 
to  the  Regional  Branch  Office  of  the  Division 
for  enforcement  procedures  consistent  with  these 
regulations . 

+401.2  A  school  committee  may  request  a  hearing  at  any 
time  after  the  parent/school  conference  with  the 
regional  representative  of  the  Bureau  by  sending 
a  written  request  to  the  Bureau  of  Special  Education 
Appeals  at  its  central  office,  Division  of  Special 
Education.   The  Bureau  shall  schedule  a  hearing 
upon  such  school  committee  request  provided  that 
the  remedies  sought  are  consistent  with  Chapter  766 
of  the  Acts  of  1972  and  these  regulations.   A 
school  committee  may  not  request  a  hearing  on 
any  one  of  the  following  matters:  parental  consent 
to  an  evaluation  in  accordance  with  §  317.4; 
parental  request  for  an  independent  evaluation 
in  accordance  with  §  328.0;  or  parental  request 
for  a  regular  education  program  subject  to  the 
provision  of  |  327.0. 
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401.3  No  later  than  five  days  after  the  receipt  of  a 
request  for  a  hearing,  the  Bureau  shall  send 
notice  to  the  parties.   The  notice  shall 
include  the  following: 

401.3  (a)  A  statement  indicating  the  place  of 
the  hearing,  and  the  fact  that  such 
hearing  shall  be  scheduled  on  a 
calendar  for  hearings  on  a 
chronological  basis,  as  requests 
for  hearings  are  received. 

401.3  (b)  A  statement  indicating  that  the  Bureau 
will  give  written  notice  of  the  date 
of  the  hearing  when  such  date  is  determined. 

401.3  (c)  A  statement  indicating  that  the  hearing 
will  be  scheduled  within  twenty  days 
after  receipt  of  the  request  of  hearing, 
and  that  a  decision  will  be  rendered 
within  forty-five  days  after  the  receipt 
of  the  request  for  a  hearing  by  the  Bureau. 

401.3  (d)  A  statement  indicating  that  either  the 

parent  or  the  school  committee  may  request 
a  decision  from  the  Bureau  without  a  hearing 
The  Bureau  may,  in  its  discretion,  grant 
such  request  if  both  parties  agree. 

401.3  (e)  A  statement  indicating  that  hearings  shall 
be  scheduled  in  the  Regional  Branch  Office 
of  the  Department  of  Education  in  the  region 
where  the  child  resides  or  at  a  location 
mutually  agreeable  to  the  parties. 

402 . 0  Appeal  to  the  Bureau  of  Special  Education  Appeals:  Hearings; 
rights  and  responsibilities  of  parties;  notice  to  parties. 

The  Bureau  shall  hold  a  hearing  no  later  than  twenty  days 
after  receipt  of  the  request  for  a  hearing.   Hearings  before 
the  Bureau  of  Special  Education  Appeals  shall  be  governed 
by  G.L.  c.  30A,  and  shall  be  fully  described  in  the  notice 
required  by  g  400.1  to  be  sent  by  the  Bureau.   In  addition, 
the  following  provisions  shall  apply  to  such  hearings  and 
shall  also  be  fully  described  in  such  notice. 

402.1  All  parties  shall  have  the  right  to  be  represented 
by  a  person  of  their  choosing,  such  as  an  expert 

in  the  area  of  the  child's  needs,  or  by  an  attorney, 
or  by  both.   A  list  of  free  or  low  cost  legal 
services  and  other  related  services  shall  be 
available  in  each  Regional  Branch  Office  of  the 
Division. 

402.2  The  parents  shall  have  the  right  to  have  the  child 
who  is  the  subject  of  the  hearing  present  at  the 
hearing. 
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402.3  The  hearing  shall  not  be  open  to  the  public  unless 
the  parents  request  it  to  be  open  to  the  public. 

402.4  The  parents  shall  have  the  right,  pursuant  to  the 
Massachusetts  Student  Records  Regulations,  to  examine 
all  student  records  pertaining  to  the  child,  including 
the  written  record  and  clinical  history  of  the 
evaluation  provided  by  the  TEAM  and  of  any  independent 
evaluation,  and  any  other  school  records  and  papers 
upon  which  the  proposed  IEP  may  be  based. 

402.5  All  parties  shall  exchange  copies  of  all  documents 
to  be  introduced  at  the  hearing  at  least  five  days 
prior  to  the  hearing  and  shall  forward  to  the  Bureau 
copies  of  all  such  documents,  provided  that  the 
hearing  officer  may  permit  or  request  introduction 
of  additional  evidence  where  no  prejudice  would 
result  to  either  party. 

402.6  All  parties  have  the  right  to  present  evidence,  to 
confront,  cross-examine  and  compel  witnesses  to 
attend  the  hearing. 

402.7  All  parties  may  obtain,  at  cost,  an  electronic 
verbatim  transcript  of  the  hearing  upon  written 
request  to  the  Bureau  after  the  close  of  the 
hearing.   This  transcript  may  only  be  used  in 

a  manner  consistent  with  the  appeal  provisions 
authorized  by  these  regulations  and  otherwise 
shall  be  kept  confidential,  except  with  the 
parent's  consent. 

402.8  The  parents  shall  have  the  right  to  reject  the 
decision  of  the  hearing  officer  and  to  request 
placement  of  their  child  in  the  regular  education 
program.   If  such  placement  is  requested,  the 
school  committee  shall  provide  the  child  with 
the  regular  education  program,  unless  the  school 
committee  can  make  a  showing  in  the  Superior 
Court  with  jurisdiction  over  the  residence  of 
such  child  that  such  placement  would  seriously 
endanger  the  health  and  safety  of  such  child 

or  substantially  disrupt  the  program  for  other 
children.   Upon  such  a  showing,  the  Court  shall 
be  authorized  to  place  the  child  in  an  appropriate 
educational  placement. 

402.9  The  parents  shall  have  the  right  to  appeal  the 
decision  of  the  hearing  officer  to  the  SAC  when 
the  parents  desire  that  the  child  be  placed  in 
a  special  education  program  and  the  Bureau  has 
recommended  a  regular  education  program,  or  the 
parents  desire  a  special  education  program 
different  from  that  recommended  by  the  Bureau. 
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402.9  (a)  Pending  the  decision  of  the  SAC,  the  child 
shall  be  placed  in  a  program  in  accordance 
with  the  provisions  of  §  327.0. 

403.0  Decision  of  the  Bureau  of  Special  Education  Appeals. 

The  hearing  officer  shall  render  a  decision  no  later  than 
twenty-five  days  after  the  completion  of  the  hearing 
provided  for  by  §  402.0. 

403.1  Such  decision  shall  comply  with  the  requirements 
of  G.L.  c.  30A,  s.  11,  shall  specify  any  relief 

the  hearing  officer  deems  appropriate  and  consistent 

with  Chapter  766  and  the  regulations,  and  shall 

contain  a  specification  of  one  of  the  following 
placements : 

403.1  (a)   The  placement  recommended  by  the  school 
committee. 

403.1  (b)   The  placement  requested  by  the  parent. 

403.1  (c)   Either  of  the  above  placements  with 
modif ication(s) . 

403.1  (d)   An  alternative  placement  to  that 

recommended  by  the  school  committee  or 
the  parent.   In  cases  of  a  decision 
which  specifies  this  placement,  the 
hearing  officer  shall  seek  consultation 
with  the  appropriate  RAC .   The 
Administrator  of  Special  Education  and 
TEAM  which  completed  the  school  evaluation 
shall  write  the  IEP  incorporating  the 
decision  of  the  hearing  officer. 

403.2  The  hearing  officer  may  not  specify  a  day  school 
(502.5)  or  residential  school  (502.6)  program  for 
a  child  unless  the  program  is  approved  under 
Chapter  8  of  these  regulations. 

404 . 0  Decision  of  the  Bureau  of  Special  Education  Appeals: 
Notice  to  parties. 

404.1  The  written  findings  of  fact  and  decision  of  the 
hearing  officer  shall  be  sent  to  the  parent  and 
to  their  representative,  if  any;  to  the 
representative  of  the  child  when  the  child  has 
had  representation  separate  from  that  of  the 
parent;  and  to  the  school  committee  and  its 
legal  representative,  if  any.   Notice  to  all 
parties  pursuant  to  this  paragraph  shall  comply 
with  the  requirements  of  G.L.  c.  30A,  s.  11. 


-28- 


404.2  A  form  with  a  self-addressed  envelop  shall  be 
included  with  the  notice  sent  to  the  parents 
pursuant  to  §  404.1.   Such  form  shall  contain 
a  list  of  the  options  available  pursuant  to 
§  405.0  and  a  statement  of  the  information 
required  to  be  on  such  form  by  $   405.2. 

405.0   Parent's  Options:  Appeal  to  the  State  Advisory  Commission. 

Unless  the  parent  accepts  the  decision  of  the  Bureau, 
no  later  than  fifteen  days  after  the  date  of  the  notice 
sent  to  the  parents  pursuant  to  §  404.1,  the  parent 
shall  exercise  one  of  the  following  options: 

405.1  To  reject  the  decision  of  the  Bureau  and  to  have 
their  child  placed  in  the  regular  education  program 
pursuant  to  1  402.8,  by  indicating  such  rejection 
and  choice  of  the  regular  education  program  on 

the  form  provided  for  in  §  404.2  and  sending  such 
form  to  the  Bureau  within  the  time  specified. 

405.2  To  reject  the  decision  of  the  Bureau,  by  indicating 
their  rejection  on  the  form  provided  for  in  g  404.2 
and  by  sending  such  form  to  the  Bureau  within  the 
time  specified.   Unless  the  child  is  to  be  placed 

in  the  regular  education  program  pursuant  to  §  402.8, 
rejection  of  the  decision  of  the  Bureau  shall 
automatically  constitute  an  appeal  to  the  SAC 
without  the  necessity  of  the  parents  separately 
requesting  such  an  appeal.   The  form  shall 
indicate  these  rights  in  a  conspicuous  manner. 
Upon  receipt  of  the  notice  of  appeal  to  the  SAC, 
the  Bureau  shall  within  five  days  notify  the 
SAC  of  the  receipt  of  the  form  sent  by  the 
parents  and  forward  the  entire  record  of  the 
proceedings  before  the  hearing  officer  to  the 
SAC. 

406.0  Appeal  to  SAC:  Process. 

The  SAC  shall  consider  any  appeal  from  the  Bureau  at  its 
next  monthly  meeting  provided  that  it  receives  such  appeal 
at  least  fifteen  days  before  its  monthly  meeting.   In 
rendering  its  decision,  the  SAC  shall  comply  with  the 
requirements  of  §§  (7)  and  (8)  of  G.L.  c.  30A,  s.  11. 
Such  decision  shall  be  in  writing  and  shall  be  sent, 
no  later  than  five  days  after  it  is  rendered,  to  the 
parents  and  to  their  representative,  to  the  representative 
of  the  child  where  such  child  has  had  representation 
separate  from  that  of  the  parents,  to  the  Bureau,  and 
to  the  school  committee  and  its  legal  representative, 
if  any.   In  rendering  its  decision,  the  SAC  shall 
specify  the  following  rights  and  procedures  which 
shall  be  contained  in  a  notice  accompanying  the  decision: 
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406.1  That  the  parent  can  accept  the  decision  of  the 
SAC,  or  appeal  to  the  Superior  Court. 

406.2  That  the  time  period  for  entering  an  appeal 
to  be  filed  in  Superior  Court  is  thirty  days 
after  receipt  of  the  final  decision  of  the 
SAC. 

407.0   SAC:  Decision. 

In  rendering  a  decision  pursuant  to  §  406.0,  the  SAC 
shall  do  one  of  the  following: 

407.1  Order  the  placement  recommended  by  the  Bureau. 

407.2  Order  the  placement  recommended  by  the  school 
committee  where  it  is  different  from  that 
recommended  by  the  Bureau. 

407.3  Order  the  placement  recommended  by  the  parent. 

407.4  Order  any  of  the  above  placements  with  modif ication(s) 

408.0  Appeal  to  Superior  Court. 

The  school  committee  may  appeal  the  decision  of  the  Bureau 
or  the  final  decision  of  the  SAC  to  the  Superior  Court  for 
the  county  where  the  school  committee  is  located,  or  to 
Suffolk  Superior  Court.   The  parent  may  appeal  the  decision 
of  the  SAC  to  the  Superior  Court  for  the  county  where  the 
child  or  parent  resides  or  to  Suffolk  Superior  Court. 
Either  such  appeal  shall  be  in  accordance  with  the 
requirements  of  G.L.  c.  30A,  s.  14,  and  must  be  filed 
within  thirty  days  of  the  final  decision.   The  Superior 
Court  shall  be  authorized  to  order  the  placement  of  the 
child  in  an  appropriate  education  program. 

409.0  Placement  of  child  where  a  placement  is  agreed  upon  or 
ordered. 

Notwithstanding  the  provisions  of  §§  504.1,  504.2,  504.3 
or  504.4  of  these  regulations,  whenever  a  placement  is 
agreed  upon,  ordered,  or  otherwise  required  pursuant 
to  the  provisions  of  this  chapter,  such  placement  shall 
be  made  forthwith,  without  any  unnecessary  delay. 

410.0  Final  decision. 

A  decision  of  the  Bureau  is  final  and  binding  on  all 
parties  as  of  its  date,  unless  such  decision  is  appealed 
to  the  SAC.   If  a  decision,  or  part  thereof,  is  appealed 
to  the  SAC,  the  decision  is  final  as  of  the  date  of  the 
final  SAC  decision.   Pursuant  to  G.L.  c.  30A,  s.  14  (3), 
an  appeal  to  Court  shall  not  operate  as  a  stay  of 
enforcement  of  the  final  decision  of  the  agency,  provided 
that  either  party  may  seek  a  stay  of  enforcement  from 
the  agency  or  Superior  Court. 
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411.0   Conrpliance/Enf  orcement . 

Upon  motion  of  either  party  or  upon  its  own  motion,  the 
Bureau  will  hold  a  compliance  hearing  to  determine  whether 
there  has  been  non-compliance  with  a  final  decision  of 
the  agency.   Upon  a  finding  of  non-compliance  without 
good  cause,  the  Bureau  will  forward  the  matter  to  the 
Legal  Office  of  the  Department  of  Education  for  appropriate 
enforcement  action.   There  is  no  appeal  to  the  SAC  from 
a  non-compliance  hearing. 
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Reg.  300.401 
agency. 


Responsibility  of  State  educational 


Each  State  educational  agency  shall  insure  that  a  handi- 
capped child  who  is  placed  in  or  referred  to  a  private  school  or 

facility  by  a  public  agency: 

(a)  Is  provided  special  education  and  related  services: 

(1)  In  conformance  with  an  individualized  educational 
program  which  meets  the  requirements  under  Regs. 
300.340-300.349  of  Subpart  C; 

(2)  At  no  cost  to  the  parents;  and 

(3)  At  a  school  or  facility  which  meets  the  standards  that 
apply  to  State  and  local  educational  agencies  (including  the 
requirements  in  this  part);  and 

(b)  Has  all  of  the  rights  of  a  handicapped  child  who  is 
served  by  a  public  agency. 

(20  U.S. C.  1413(a)(4)(B)) 


Reg.  300.402 
agency. 


Implementation  by  State  educational 


In  implementing  Reg.  300.401,  the  State  educational 
agency  shall: 

(a)  Monitor  compliance  through  procedures  such  as  writ- 
ten reports,  on-site  visits,  and  parent  questionnaires: 

(b)  Disseminate  copies  of  applicable  standards  to  each 
private  school  and  facility  to  which  a  public  agency  has 
referred  or  placed  a  handicapped  child;  and 

(c)  Provide  an  opportunity  for  those  private  schools  and 
facilities  to  participate  in  the  development  and  revision  of 
State  standards  which  apply  to  them. 

(20  U.S. C.  1413(a)(4)(B)) 


Reg.  300.403 


Placement  of  children  by  parents. 


(a)  If  a  handicapped  child  has  available  a  free  appro- 
priate public  education  and  the  parents  choose  to  place  the 
child  in  a  private  school  or  facility,  the  public  agency  is  not 
required  by  this  part  to  pay  for  the  child's  education  at  the 
private  school  or  facility.  However,  the  public  agency  shall 
make  services  available  to  the  child  as  provided  under  Regs, 
300.450-300.460. 

(b)  Disagreements  between  a  parent  and  a  public  agency 
regarding  the  availability  of  a  program  appropriate  for  the 
child,  and  the  question  of  financial  responsibility,  are  subject 
to  the  due  process  procedures  under  Regs.  300.500-300.514 
of  Subpart  E. 

(20  U.S.C  1412(2)(B);  1415) 


HANDICAPPED  CHILDREN  IN  PRIVATE  SCHOOLS 
NOT  PLACED  OR  REFERRED  BY  PUBLIC 
AGENCIES 

Reg.  300.450    Definition  of  "private  school  handi- 
capped children." 

As  used  in  Regs.  300.451-300.452,  "private  school 
handicapped  children"  means  handicapped  children  enrolled 
in  private  schools  or  facilities  other  than  handicapped  chil- 
dren covered  under  Regs.  300.400-300.403. 

(20  U.S.C.  1413(a)(4)(A)) 

[Amended  in  45  Fed.  Reg.  22531  (April  3,  1980).] 


Reg.  300.451    State  educational  agency  responsibility. 

The  State  educational  agency  shall  insure  that — 

(a)  To  the  extent  consistent  with  their  number  and  location 
in  the  State,  provision  is  made  for  the  participation  of  private 
school  handicapped  children  in  the  program  assisted  or  car- 
ried out  under  this  part  by  providing  them  with  special  educa- 
tion and  related  services;  and 

(b)  The  other  requirements  in  34  CFR  76.651- 
76.663  of  EDGAR  are  met. 

(20  U.S.C.  1413(a)(4)(A)) 

[Amended  in  45  Fed.  Reg.  22531  /April  3,  1980).] 


Reg.  300.452    Local  educational  agency  responsibility. 

(a)  Each  local  educational  agency  shall  provide  special 
education  and  related  services  designed  to  meet  the  needs  of 
private  school  handicapped  children  residing  in  the  jurisdic- 
tion of  the  agency. 

(20  U.S.C.  1413(a)(4)(A);  1414(a)(6)) 

[Amended  in  45  Fed.  Reg,  22531  (April  3,  1980).] 


Subpart  E— Procedural  Safeguards 

DUE  PROCESS  PROCEDURES  FOR  PARENTS 
AND  CHILDREN 


Reg.  300.500    Definitions  of  "consent,"  "evaluation," 
and  "personally  identifiable." 

As  used  in  this  part:  "Consent"  means  that:  (a)  The 
parent  has  been  fully  informed  of  all  information  relevant  to 
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the  activity  for  which  consent  is  sought,  in  his  or  her  native 
language,  or  other  mode  of  communication; 

(b)  The  parent  understands  and  agrees  in  writing  to  the 
carrying  out  of  the  activity  for  which  his  or  her  consent  is 
sought,  and  the  consent  describes  that  activity  and  lists  the 
records  (if  any)  which  will  be  released  and  to  whom;  and 

(c)  The  parent  understands  that  the  granting  of  consent  is 
voluntary  on  the  part  of  the  parent  and  may  be  revoked  at  any 
time. 

"Evaluation"  means  procedures  used  in  accordance  with 
Regs.  300.530-300.534  to  determine  whether  a  child  is 
handicapped  and  the  nature  and  extent  of  the  special  educa- 
tion and  related  services  that  the  child  needs.  The  term  means 
procedures  used  selectively  with  an  individual  child  and  does 
not  include  basic  tests  administered  to  or  procedures  used 
with  all  children  in  a  school,  grade,  or  class. 

"Personally  identifiable"  means  that  information 
includes: 

(a)  The  name  of  the  child,  the  child's  parent,  or  other 
family  member; 

(b)  The  address  of  the  child; 

(c)  A  personal  identifier,  such  as  the  child's  social  secu- 
rity number  or  student  number,  or 

(d)  A  list  of  personal  characteristics  or  other  information 
which  would  make  it  possible  to  identify  the  child  with 
reasonable  certainty. 

(20U.S.C.  1415,  1417(c)) 


Reg.  300.501     General  responsibility  of  public  agencies.      "" 

Each  State  educational  agency  shall  insure  that  each  public 
agency  establishes  and  implements  procedural  safeguards 
which  meet  the  requirements  of  Regs.  300.500-300.514. 


(20  U.S.C.  1415(a)) 


Reg.  300.502     Opportunity  to  examine  records. 

The  parents  of  a  handicapped  child  shall  be  afforded,  in 
accordance  with  the  procedures  in  Regs.  300.562-300.569 
an  opportunity  to  inspect  and  review  all  education  records 
with  respect  to: 

(a)  The  identification,  evaluation,  and  educational 
placement  of  the  child,  and 

(b)  The  provision  of  a  free  appropriate  public  education  to 
the  child. 

(20  U.S.C.  1415(b)(1)(A)) 


Reg.  300.503    Independent  educational  evaluation. 

(a)  General.  (1)  The  parents  of  a  handicapped  child  have 
the  right  under  this  part  to  obtain  an  independent  educational 
evaluation  of  the  child,  subject  to  paragraphs  (b)  through  (e) 
of  this  section. 

(2)  Each  public  agency  shall  provide  to  parents,  on  re- 
quest, information  about  where  an  independent  educational 
evaluation  may  be  obtained. 

(3)  For  the  purposes  of  this  part: 

(i)  "Independent  educational  evaluation"  means  an 
evaluation  conducted  by  a  qualified  examiner  who  is  not 
employed  by  the  public  agency  responsible  for  the  education 
of  the  child  in  question. 

(ii)  "Public  expense"  means  that  the  public  agency  either 
pays  for  the  full  cost  of  the  evaluation  or  insures  that  the 
evaluation  is  otherwise  provided  at  no  cost  to  the  parent, 
consistent  with  Reg.  300.301  of  Subpart  C. 

(b)  Parent  right  to  evaluation  at  public  expense .  A  parent 
has  the  right  to  an  independent  educational  evaluation  at 
public  expense  if  the  parent  disagrees  with  an  evaluation 
obtained  by  the  public  agency.  However,  the  public  agency 
may  initiate  a  hearing  under  Reg.  300.506  of  this  subpart  to 
show  that  its  evaluation  is  appropriate.  If  the  final  decision  is 
that  the  evaluation  is  appropriate,  the  parent  still  has  the  right 
to  an  independent  educational  evaluation,  but  not  at  public 
expense. 

(c)  Parent  initiated  evaluations.  If  the  parent  obtains  an 
independent  educational  evaluation  at  private  expense,  the 
results  of  the  evaluation: 

(1)  Must  be  considered  by  the  public  agency  in  any  deci- 
sion made  with  respect  to  the  provision  of  a  free  appropriate ~ 
public  education  to  the  child,  and 

(2)  May  be  presented  as  evidence  at  a  hearing  under  this 
subpart  regarding  that  child. 

(d)  Requests  for  evaluations  by  hearing  officers .  If  a  hear- 
ing officer  requests  an  independent  educational  evaluation  as 
part  of  a  hearing ,  the  cost  of  the  evaluation  must  be  at  public 
expense. 

(e)  Agency  criteria .  Whenever  an  independent  evaluation 
is  at  public  expense,  the  criteria  under  which  the  evaluation  is 
obtained,  including  the  location  of  the  evaluation  and  the 
qualifications  of  the  examiner,  must  be  the  same  as  the 
criteria  which  the  public  agency  uses  when  it  initiates  an 
evaluation. 

(20  U.S.C.  1415(b)(1)(A)) 


Reg.  300.504    Prior  notice;  parent  consent. 

(a)  Notice .  Written  notice  which  meets  the  requirements 
under  Reg.  300.505  must  be  given  to  the  parents  of  a  handi- 
capped child  a  reasonable  time  before  the  public  agency: 
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(1)  Froposes  to  initiate  or  change  the  identification, 
evaluation,  or  educational  placement  of  the  child  or  the 
provision  of  a  free  appropriate  public  education  to  the  child, 
or 

(2)  Refuses  to  initiate  or  change  the  identification,  evalua- 
tion, or  educational  placement  of  the  child  or  the  provision  of 
a  free  appropriate  public  education  to  the  child. 

(b)  Consent.  (1)  Parental  consent  must  be  obtained 
before: 

(i)  Conducting  a  preplacement  evaluation;  and 
(ii)  Initial  placement  of  a  handicapped  child  in  a  program 
providing  special  education  and  related  services. 

(2)  Except  for  preplacement  evaluation  and  initial  place- 
ment, consent  may  not  be  required  as  a  condition  of  any 
benefit  to  the  parent  or  child. 

(c)  Procedures  where  parent  refuses  consent.  (I)  Where 
State  law  requires  parental  consent  before  a  handicapped 
child  is  evaluated  or  initially  provided  special  education  and 
related  services.  State  procedures  govern  the  public  agency 
in  overriding  a  parent's  refusal  to  consent. 

(2)(i)  Where  there  is  no  State  law  requiring  consent  before 
a  handicapped  child  is  evaluated  or  initially  provided  special 
education  and  related  services,  the  public  agency  may  use  the 
hearing  procedures  in  Regs.  300.506-300.508  to  determine  if 
the  child  may  be  evaluated  or  initially  provided  special  edu- 
cation and  related  services  without  parental  consent. 

(ii)  If  the  hearing  officer  upholds  the  agency,  the  agency 
may  evaluate  or  initially  provide  special  education  and  re- 
lated services  to  the  child  without  the  parent's  consent,  sub- 
ject to  the  parent's  rights  under  Regs.  300.510-300.513. 

(20U.S.C.  1415(b)(1)(C),  (D)) 


Reg.  300.505    Content  of  notice. 

(a)  The  notice  under  Reg.  300.504  must  include: 

( 1 )  A  full  explanation  of  all  of  the  procedural  safeguards 
available  to  the  parents  under  Subpart  E; 

(2)  A  description  of  the  action  proposed  or  refused  by  the 
agency,  an  explanation  of  why  the  agency  proposes  or  re- 
fuses to  take  the  action,  and  a  description  of  any  options  the 
agency  considered  and  the  reasons  why  those  options  were 
rejected; 

(3)  A  description  of  each  evaluation  procedure,  test,  rec- 
ord, or  report  the  agency  uses  as  a  basis  for  the  proposal  or 
refusal;  and 

(4)  A  description  of  any  other  factors  which  are  relevant  to 
the  agency's  proposal  or  refusal. 

(b)  The  notice  must  be: 

(1)  Written  in  language  understandable  to  the  general 
public,  and 

(2)  Provided  in  the  native  language  of  the  parent  or  other 
mode  of  communication  used  by  the  parent,  unless  it  is 
clearly  not  feasible  to  do  so. 

(c)  If  the  native  language  or  other  mode  of  communication 
of  the  parent  is  not  a  written  language,  the  State  or  local 
educational  agency  shall  take  steps  to  insure: 

(1)  That  the  notice  is  translated  orally  or  by  other  means  to 
the  parent  in  his  or  her  native  language  or  other  mode  of 
communication; 

(2)  That  the  parent  understands  the  content  of  the  notice, 
and 

(3)  That  there  is  written  evidence  that  the  requirements  in 
paragraph  (c)  (1)  and  (2)  of  this  section  have  been  met. 

(20  U.S. C.  1415(b)(1)(D)) 


Comment.  1.  Any  changes  in  a  child's  special  education  pro- 
gram, after  the  initial  placement,  are  not  subject  to  parental  consent 
'inder  Part  B,  but  r:s  subject  to  the  prior  -lorice  requiremcrf  i~ 
paragraph  (a)  and  the  individualized  education  program  require- 
ments in  Subpart  C. 

2.  Paragraph  (c)  means  that  where  State  law  requires  parental 
consent  before  evaluation  or  before  special  education  and  related 
services  are  initially  provided,  and  the  parent  refuses  (or  otherwise 
withholds i  consent,  State  procedures,  such  as  obtaining  a  court 
order  authorizing  the  public  agency  to  conduct  the  evaluadon  or 
provide  the  education  and  related  services,  must  be  followed. 

If,  however,  there  is  no  legal  requirement  for  consent  outside  of 
these  regulations,  the  public  agency  may  use  the  due  process  proce- 
dures under  this  subpart  to  obtain  a  decision  to  allow  the  evaluation 
or  services  without  parental  consent.  The  agency  must  notify  the 
p;irent  of  its  actions,  and  the  parent  has  appeal  rights  as  well  as  rights 
at  the  hearing  itself. 


Reg.  300.506     Impartial  due  process  hearing. 

(a)  A  parent  or  a  public  educational  agency  may  initiate  a 
hearing  on  any  of  the  matters  described  in  Reg. 
300.504va)(l)  and  (2). 

(b)  The  hearing  must  be  conducted  by  the  State  educational 
agency  or  the  public  agency  directly  responsible  for  the 
education  of  the  child,  as  determined  under  State  statute, 
State  regulation,  or  a  written  policy  of  the  State  educational 
agency. 

(c)  The  public  agency  shall  inform  the  parent  of  any  free  or 
low-cost  legal  and  other  relevant  services  available  in  the 
area  if: 

(1)  The  parent  requests  the  information;  or 

(2)  The  parent  or  the  agency  initiates  a  hearing  under  this 
section. 

(20U.S.C.  1415(b)(2)) 
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Comment.  Many  States  have  pointed  to  the  success  of  using  media- 
tion as  an  intervening  step  prior  to  conducting  a  formal  due  process 
hearing.  Although  the  process  of  mediation  is  not  required  by  the 
statute  or  these  regulations,  an  agency  may  wish  to  suggest  media- 
tion in  disputes  concerning  the  identification,  evaluation,  and  edu- 
cational placement  of  handicapped  children,  and  the  provision  of  a 
free  appropriate  public  education  to  those  children.  Mediations  have 
been  conducted  by  members  of  State  educational  agencies  or  local 
educational  agency  personnel  who  were  not  previously  involved  in 
the  particular  case.  In  many  cases,  mediation  leads  to  resolution  of 
differences  between  parents  and  agencies  without  the  development 
of  an  adversarial  relationship  and  with  minimal  emotional  stress. 
However,  mediation  may  not  be  used  to  deny  or  delay  a  parent's 
rights  under  this  subpart. 


Reg.  300.507    Impartial  hearing  officer. 

(a)  A  hearing  may  not  be  conducted: 

(1)  By  a  person  who  is  an  employee  of  a  public  agency 
which  is  involved  in  the  education  or  care  of  the  child,  or 

(2)  By  any  person  having  a  personal  or  professional  inter- 
est which  would  conflict  with  his  or  her  objectivity  in  the 
hearing. 

(b)  A  person  who  otherwise  qualifies  to  conduct  a  hearing 
under  paragraph  (a)  of  this  section  is  not  an  employee  of  the 
agency  solely  because  he  or  she  is  paid  by  the  agency  to  serve 
as  a  hearing  officer. 

(c)  Each  public  agency  shall  keep  a  list  of  the  persons  who 
serve  as  hearing  officers.  The  list  must  include  a  statement  of 
the  qualifications  of  each  of  those  persons. 

(20U.S.C.  1415(b)(2)) 

Reg.  300.508     Hearing  rights. 

(a)  Any  party  to  a  hearing  has  the  right  to: 

(1)  Be  accompanied  and  advised  by  counsel  and  by  indi- 
viduals with  special  knowledge  or  training  with  respect  to  the 
problems  of  handicapped  children; 

(2)  Present  evidence  and  confront,  cross-examine,  and 
compel  the  attendance  of  witnesses; 

(3)  Prohibit  the  introduction  of  any  evidence  at  the  hearing 
that  has  not  been  disclosed  to  that  party  at  least  five  days 
before  the  hearing. 

(4)  Obtain  a  written  or  electronic  verbatim  record  of  the 
hearing; 

(5)  Obtain  written  findings  of  fact  and  decisions.  (The 
public  agency  shall  transmit  those  findings  and  decisions, 
after  deleting  any  personally  identifiable  information,  to  the 
State  advisory  panel  established  under  Subpart  F). 

(b)  Parents  involved  in  hearings  must  be  given  the  right  to: 

(1)  Have  the  child  who  is  the  subject  of  the  hearing  pres- 
ent; and 

(2)  Open  the  hearing  to  the  public. 

CO  U.S. C.  1415(d)) 


Reg.  300.509    Hearing  decision;  appeal. 

A  decision  made  in  a  hearing  conducted  under  this  subpart 
is  final,  unless  a  party  to  the  hearing  appeals  the  decision 
under  Reg.  300.5 10  or  Reg.  300.5 1 1 . 


Reg.  300.510    Administrative  appeal;  impartial  review. 

(a)  If  the  hearing  is  conducted  by  a  public  agency  other 
than  the  State  educational  agency,  any  party  aggrieved  by  the 
findings  and  decision  in  the  hearing  may  appeal  to  the  State 
educational  agency. 

(b)  If  there  is  an  appeal,  the  State  educational  agency  shall 
conduct  an  impartial  review  of  the  hearing.  The  official 
conducting  the  review  shall: 

(1)  Examine  the  entire  hearing  record; 

(2)  Insure  that  the  procedures  at  the  hearing  were  consis- 
tent with  the  requirements  of  due  process; 

(3)  Seek  additional  evidence  if  necessary.  If  a  hearing  is 
held  to  receive  additional  evidence,  the  rights  in  Reg. 
300.508  apply; 

(4)  Afford  the  parties  an  opportunity  for  oral  or  written 
argument,  or  both,  at  the  discretion  of  the  reviewing  official; 

(5)  Make  an  independent  decision  on  completion  of  the 
review;  and 

(6)  Give  a  copy  of  written  findings  and  the  decision  to  the 
parties. 

(c)  The  decision  made  by  the  reviewing  official  is  final, 
unless  a  party  brings  a  civil  action  under  Reg.  300.512. 

(20  U.S.C.  1415(c),  (d);  H.Rep.  No.  94-664,  at  p.  49  (1975)) 

Comment.  1.  The  State  educational  agency  may  conduct  its 
review  either  directly  or  through  another  State  agency  acting  on  its 
behalf.  However,  the  State  educational  agency  remains  responsible 
for  the  final  decision  on  review. 

2.  All  parties  have  the  right  to  continue  to  be  represented  by 
counsel  at  the  State  administrative  review  level,  whether  or  not  the 
reviewing  official  determines  that  a  further  hearing  is  necessary.  If 
the  reviewing  official  decides  to  hold  a  hearing  to  receive  additional 
evidence,  the  other  rights  in  Reg.  300.508,  relating  to  hearings,  also 
apply. 


Reg.  300.511     Civil  action. 

Any  party  aggrieved  by  the  findings  and  decision  made  in  a 
hearing  who  does  not  have  the  right  to  appeal  under  Reg. 
300.510  of  this  subpart,  and  any  party  aggrieved  by  the 
decision  of  a  reviewing  officer  under  Reg.  300.510  has  the 
right  to  bring  a  civil  action  under  Section  615(e)(2)  of  the 
Act. 

(20  U.S.C.  1415) 
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Reg.  300.512     Timeliness  and  convenience  of  hearings 
and  reviews. 

(a)  The  public  agency  shall  insure  that  not  later  than  45 
days  after  the  receipt  of  a  request  for  a  hearing: 

(1)  A  final  decision  is  reached  in  the  hearing;  and 

(2)  A  copy  of  the  decision  is  mailed  to  each  of  the  parties. 

(b)  The  State  educational  agency  shall  insure  that  not  later 
than  30  days  after  the  receipt  of  a  request  for  a  review: 

(1)  A  final  decision  is  reached  in  the  review;  and 

(2)  A  copy  of  the  decision  is  mailed  to  each  of  the  parties. 

(c)  A  hearing  or  reviewing  officer  may  grant  specific 
extensions  of  time  beyond  the  periods  set  out  in  paragraphs 
(a)  and  (b)  of  this  section  at  the  request  of  either  party. 

(d)  Each  hearing  and  each  review  involving  oral  arguments 
must  be  conducted  at  a  time  and  place  which  is  reasonably 
convenient  to  the  parents  and  child  involved. 

(20  U.S.C.  1415) 


Reg.  300.513    Child's  status  during  proceedings. 

(a)  During  the  pendency  of  any  administrative  or  judicial 
proceeding  regarding  a  complaint,  unless  the  public  agency 
and  the  parents  of  the  child  agree  otherwise,  the  child  in- 
volved in  the  complaint  must  remain  in  his  or  her  present 
educational  placement. 

(b)  If  the  complaint  involves  an  application  for  initial 
admission  to  public  school,  the  child,  with  the  consent  of  the 
parents,  must  be  placed  in  the  public  school  program  until  the 
completion  of  all  the  proceedings. 

(20  U.S.C.  1415(e)(3)) 

Comment.  Reg.  300.513  does  not  permit  a  child's  placement  to 
be  changed  during  a  complaint  proceeding,  unless  the  parents  and 
agency  agree  otherwise.  While  the  placement  may  not  be  changed, 
this  does  not  preclude  the  agency  from  using  its  normal  procedures 
for  dealing  w;ihchildrcn  whoarc  endangering  therr.se've? orr»th:ir. 


Reg.  300.514     Surrogate  parents. 

{a.) General,  Each  public  agency  shall  insure  that  the  rights 
of  a  child  are  protected  when: 

(1 )  No  parent  (as  defined  in  Reg.  300. 1 0)  can  be  identified; 

(2)  The  public  agency,  after  reasonable  efforts,  cannot 
discover  the  whereabouts  of  a  parent;  or 

(3)  The  child  is  a  ward  of  the  State  under  the  laws  of  that 
State. 

(b)  Duty  of  public  agency.  The  duty  of  a  public  agency 
under  paragraph  (a)  of  this  section  includes  the  assignment  of 
an  individual  to  act  as  a  surrogate  for  the  parents.  This  must 
include  a  method  ( 1 )  for  determining  whether  a  child  needs  a 


surrogate  parent,  and  (2)  for  assigning  a  surrogate  parent  to 
the  child. 

(c)  Criteria  for  selection  of  surrogates.  (1)  The  public 
agency  may  select  a  surrogate  parent  in  any  way  permitted 
under  State  law. 

(2)  Public  agencies  shall  insure  that  a  person  selected  as  a 
surrogate: 

(i)  Has  no  interest  that  conflicts  with  the  interest  of  the 
child  he  or  she  represents;  and 

(ii)  Has  knowledge  and  skills,  that  insure  adequate  repre- 
sentation of  the  child. 

(d)  Non-employee  requirement;  compensation .  ( 1 )  A  per- 
son assigned  as  a  surrogate  may  not  be  an  employee  of  a 
public  agency  which  is  involved  in  the  education  or  care  of 
the  child. 

(2)  A  person  who  otherwise  qualifies  to  be  a  surrogate 
parent  under  paragraph  (c)  and  (d)(  1 )  of  this  section ,  is  not  an 
employee  of  the  agency  solely  because  he  or  she  is  paid  by  the 
agency  to  serve  as  surrogate  parent. 

(e)  Responsibilities .  The  surrogate  parent  may  represent 
the  child  in  all  matters  relating  to: 

(1)  The  identification,  evaluation,  and  educational 
placement  of  the  child,  and 

(2)  The  provision  of  a  free  appropriate  public  education  to 
the  child. 

(20  U.S.C.  1415(b)(1)(B)) 


PROTECTION  IN  EVALUATION 
PROCEDURES 

Reg.  300.530     General, 

(a)  Each  State  educational  agency  shall  insure  that  each 
public  agency  establishes  and  implements  procedures  which 
meet  the  requirements  of  Regs.  300.530-300.534. 

(b)  Testing  and  evaluation  materials  and  procedures  used 
for  the  purposes  of  evaluation  and  placement  of  handicapped 
children  must  be  selected  and  administered  so  as  not  to  be 
racially  or  culturally  discriminatory. 

(20  U.S.C.  I412(5)(C)) 

Reg.  300.531     Preplacement  evaluation. 

Before  any  action  is  taken  with  respect  to  the  initial  place- 
ment of  3  handicapped  child  in  a  special  educational 
program,  a  full  and  individual  evaluation  of  the  child's  edu- 
cational needs  must  be  conducted  in  accordance  with  the 
requirements  of  Reg.  300.532. 

(20  U.S.C.  1412(5)(C)) 


